Appeal of Election Protest to SEIU International President

Protest Officer Murray’s report and decision regarding the Election Protest for the July 21, 2009 SEIU Local 221 Executive Board elections are fundamentally flawed. The decision must be reversed and a new election ordered. 
Further remedies must be ordered because the 930 members of the Probation Officers bargaining unit cannot be included if a new election is held. They were denied the right to vote and are now no longer in SEIU.  Merely holding a new election will not repair the damage caused by the violations. The President of SEIU Local 221 and others responsible for these violations should be removed from office and expelled from the union.
Murray has refused to disclose evidence obtained in his investigation. His purported investigation was incompetent and incomplete. His decision is based upon unsubstantiated assertions, from unidentified sources. There are serious factual errors in his report. It reads like a boilerplate cover up.
As we read through the report, we encounter line after line of error. We see biased and unsupported assumptions heaped upon each other.

The short 15-day deadline for filing an appeal makes it likely that we have not even detected all of the errors of the report. But, we will identify and address as many of these as possible.
Murray’s introductory remarks
“On July 27, 2009, member Monty Kroopkin filed a timely election protest with the

Local 221 Election Committee…”

The statement is incomplete and therefore incorrect. The protest was filed with both the Election Committee (c/o the committee chair) and the election contractor, Merriman River Group (c/o the person MRG identified as their protest officer, Henry Murray). The union constitution is unclear about who a protest is to be filed with, when there is both an Election Committee and an election contractor involved in the same election, as was the case in the July 21, 2009 SEIU Local 221 Executive Board Elections.

“On August 1, 2009, the Local 221 Executive Board, pursuant to its authority under the SEIU Local 221 Constitution and By-Laws, assigned the investigation of the election protest to the undersigned who has been designated the Protest Officer for this investigation and complaint.”
In his email of July 9, 2009, Matthew Fitch, MRG’s Director of Election Services, identified Henry Murray as the protest officer.
“The Protest Officer, and his designees, conducted a thorough investigation into each of the protester's fourteen (14) separate allegations, involving witness interviews, submission of sworn affidavit and review of numerous documents.”

There is no evidence in the Protest Officer’s report of any thorough investigation. The list of witnesses interviewed is not included. The texts of the witness interviews are not included. No texts of sworn affidavits are included. The list of documents reviewed is not provided. A thorough investigation would include or append these items with the report. Indeed, there is no way to determine the truth or accuracy of the majority of the report. In his email of September 18, 2009, Protest Officer Murray has even refused to provide the necessary documentation to allow a proper evaluation of his report and decision.
Murray’s background remarks.

“All members of Local 221 are municipal or county employees covered, under

each collective bargaining agreement, by dues check-off provisions.”
This is incorrect. SEIU Local 221 is a union, of both public sector and private sector workers. Public sector members include employees of the County of San Diego, employees of 7 incorporated cities, employees of 4 school districts, and employees of the San Diego Superior Court. Private sector members include Head Start employees at Neighborhood House Association, at the MAAC Project and at the Episcopal Community Services.

“Each month Local 221 receives dues remissions from each employer along with updated lists of new members, dropped members and any changes such as addresses. This was the membership list from which MRG created the mailing list that it used to send out the notice of nomination and election, the ballot packets and the official candidate information booklet.”

There is no evidence, no documentation, to show that Local 221 properly provided an accurately updated list to MRG. Nor is there anything to show that the Local maintains only one list. Indeed, had the Protest Officer interviewed Mr. Kroopkin, he would have learned that Mr. Kroopkin did receive his mail ballot at his current address, however, Mr. Kroopkin simultaneously received (and continues to receive) the monthly notice of the Local 221 Steward’s Council meeting at his PRIOR address. Clearly, the Local is maintaining more than one mailing list. What remains unclear is whether Local 221 at any point provided MRG or Select Mailing with any incorrect information from any second list. The Election Protest clearly states that Mr. Kroopkin was a witness, and Mr. Kroopkin should have been interviewed, but was never contacted for an interview by the Protest Officer or his designees. 
“Voter eligibility was determined by their good standing status as of the date of the vote count.” 
This was evidently not true for the PO Unit.  If dues were paid for the month of July, the member should be eligible to vote in July, even if no longer a member in August, due to unit decertification in July (as is the case for members of the PO Unit). Members (but not PO Unit) who paid their dues for June did indeed receive mail ballots on July 1, and their votes (reportedly, 4 of them)  were challenged if they dropped membership between June 1 and June 30, during the County’s annual open drop month (as 101 members apparently did do). Good standing status is defined by the 221 Constitution:
“In order for a member to be in good standing, her/his full dues must be paid on/or before the last day of each month in which they fall due.” (SEIU Local 221 Constitution and Bylaws, Art.IV, A.1) 
“Member: A member must have an employment relationship with an employer for which Local 221 is recognized as the exclusive bargaining agent on matters relating to wages, hours, and other terms and conditions of employment, or must be a member of the Local 221 staff, and must pay at least the minimum dues for members as established by Local 221.” (SEIU Local 221 Constitution and Bylaws, Art. IV, B.1)

County employees have dues check off and are paid bi-weekly. So, members of the PO unit paid dues during July, and should have been deemed members in good standing until the end of the month of July.
“In addition to mail balloting, MRG provided several opportunities for in-person

voting during the last week of the balloting period. From July 14 to July 21, 2009, MRG conducted in-person voting at 16 locations throughout the jurisdiction of Local 221. 96 members took the opportunity to vote in-person.”

The poll locations and schedule were a large source of confusion for members and likely resulted in a lower voter turnout. A thorough investigation would have interviewed members and would have learned that polling locations and schedule were not posted at most worksites. Instead of holding the in-person polling on one well-publicized date, with multiple well-publicized poll locations, the polls were moved every day for an entire week, and many voters got lost in the shuffle. 

Reform221 believes this scheme was an intentional form of vote suppression, to reduce the turnout, and to favor the incumbent slate (because they can count on a solid turnout of their supporters, but their supporters only number a small fraction of the total membership). We have no proof of this intent, and have not included this in our protest. However, together with the illegal exclusion of the entire Probation Officers’ unit, and all the other misconduct we observed on the part of the incumbent candidates, such an intent to confuse voters and thereby reduce the turnout would be a consistent conclusion, and worthy of serious investigation.
“Each protest allegation was separately investigated.” 
Separate investigation of each allegation can be misleading if the underlying reality of the violations is that they took place as part of a plan or pattern of illegal conduct. The protest is a unified whole. The fact that there are 14 discreet types or incidents of violation discussed in the protest cannot be any excuse for failing to assess the combined impact of all the violations upon the outcome of the elections. If the Protest Officer is wrong, as we insist he is, then the combined effect of these violations could clearly have cost the Reform221 candidates literally hundreds of votes and denied us the electoral victory we would have had if the election had been clean.

“Findings of fact and any appropriate or necessary conclusions of law, for each allegation, are set forth below. In each section, the actual protest is set out in indented bold italics.”

This is untrue, in that the Protest Officer uses a redacted form of each protest charge, rather than presenting the full text of each charge. We cannot allow this misrepresentation to result in passing over any of the points raised in the protest.

The Protest Officer’s Treatment of the Protest Points
1) Many members did not receive mail ballots…
“The thrust of this protest is that there were significant problems both the

accuracy of the local union's membership list and that significant numbers of members were, therefore, disenfranchised as a result.”
This is a serious misrepresentation of the charge. The core statement of the charge is:

“Many members did not receive mail ballots, notice of election, and/or the candidate statements voter information booklet, which were supposed to be mailed to all members of Local 221.” 

We charged that this did happen. We presented evidence of how it happened. It is irrelevant if our charge was partly incorrect about how it happened, when it turns out that it did happen. The Protest Officer’s report shows that it did.

The Protest Officer’s report adequately addresses and dismisses the 652 ballots which were, it turns out, returned by voters rather than returned by the post office as undeliverable. Our charge stated 1207 members did not get mail ballots. Subtracting the 652, we still have 555 missing ballots unexplained. That 555 number is more than enough to change the outcome of the July 21, 2009 election. We will return to the analysis of the numbers used in the report. But first, we must note that the report identifies ANOTHER 930 members who did not receive mail ballots. These 930 members are the members of the Probation Officers bargaining unit. The fact that they were denied the right to vote in this election was not previously known to Reform221, and was therefore not mentioned as one of the elements of evidence that members “did not receive mail ballots”. We will return to the PO unit situation, also, but note that our new number of members who did not receive a mail ballot is 930 plus 555, or 1485, which is twice more than the number of ballots actually cast and clearly enough votes to completely change the outcome of the election.
Reform221 began our calculations with the email statement of July 22, 2009 from Matthew Fitch, that 7137 mail ballots were sent out. The Protest Officer is now stating the number was 7138. We noted that the LM-2 filed by the union for 2008 listed the membership as 7692. The difference is 554, if we use the new 7138 number.
The Protest Officer seems to suggest that the LM-2 figure includes non-members who pay agency fees to the union. He does not provide any evidence to support this nor any specific details to clarify how many of the 7692 were members and how many were fee payers.

Is the difference between 7692 and 7138 explained by 554 fee payers?  Did 554 members quit the union between January 1 and July 1 of 2009 (members employed by the County of San Diego can only drop during the month of June)?
The Protest Officer does not explain the 7138 number in this manner. He instead tells us that somehow we get 7138 after we subtract 930 members of the Probation Officers unit and another 90 members of the Crafts unit. That’s 1020 members subtracted out. And, he also tells us that there are 1968 fee payers (as of July 14, 2009). The fee payers also have to be subtracted out from the total number of “members” reported on the LM-2 (if the LM-2 lumps members and fee payers together). So, to arrive at 7138 we have to subtract out 1020 members plus 1968 fee payers, or 2988 persons. Now, 7692 minus 2988 does not equal 7138. It equals 4994. So, how do we get from 4994 to 7138? Did 2144 people join or re-join Local 221 between December 31, 2008 and July 1, 2009 (the date the mail ballots were mailed out)? 
The LM-2 filed by the union for 2007 lists the membership as 7919. The number for 2008 was 7692. The Protest Officer’s report states that another 101 members dropped in June 2009 or during the first three weeks of July 2009 (but after their mail ballots were sent out, so they are included in the 7138 number). 

Given the downward trend reported by the union to the federal government (7919 for 2007 and 7692 for 2008) plus another 1020 members lost from two bargaining units in 2009 (and not counting the 101 members who dropped individually in June this year) it is very unlikely that 2144 new members were signed up during these months of 2009. There is absolutely no evidence that such a large number of members did join in 2009.
The Protest Officer’s explanation for the discrepancy -- between the 7692 members the union reported as of the end of 2008 and the 7138 members deemed eligible to vote and sent mail ballots on July 1, 2009 -- is literally utter nonsense.
 “…a group of 930 individuals in the San Diego County Probation Officers Association were not included in the mailing to the membership because their bargaining unit had disaffiliated from Local 221 in January 2009.”
This is flatly false. The Probation Officers bargaining unit did not vote to leave SEIU Local 221 until July 6, 2009. These members continued to pay dues until July and should have had the right to vote in the July 21, 2009 Local 221 Executive Board elections. Their votes should have been deemed valid if they paid dues during the month of July 2009. Clearly, these members were very upset with the incumbent officers of Local 221 (enough that they voted to dump SEIU and form an independent union). Clearly, many of these members would have been more likely to vote for the candidates of Reform221 than for incumbent candidates seeking to remain in office. Clearly, these 930 votes were more than enough to flip the outcome of the Executive Board elections, for all 7 of the at-large races and for the 4 County seats. The fact that these members were shut out of the Executive Board elections is clear proof that the incumbent Local 221 President knowingly rigged the outcome of this election, in favor of her own election and the election of her slate. The illegal acts of the Election Committee and of paid staff of Local 221 (in their providing the election contractor with false membership data) are the ultimate responsibility of the local president. 

Because the 930 members of the PO unit did vote to leave SEIU, we cannot simply hold the election over again, and include them to make it right. Because President Moore decided to NOT put Local 221 on the ballot as a choice for the PO unit members to stay in SEIU, and therefore knew that the PO unit was going to vote for either “no union” or for certifying the POA as their new union, Moore therefore also knew that even if this travesty of excluding the PO unit from the Executive Board elections came to light, that it could never be undone.

President Moore did sign a letter about purported disaffiliation of the PO unit, on March 2, 2009. The letter was a sham and of no legal effect, because the PO unit did not conduct any disaffiliation vote of its membership prior to March 2, 2009. This is plainly evident in the letter from the POA Executive Board to SEIU Local 221, dated February 18, 2009). In that letter, they clearly explained that: 

“This letter is to inform you that the Board of Directors of the San Diego Probation Officers’ Association had unanimously voted to disaffiliate from SEIU and SEIU Local 221 as soon as practicable, subject to a vote of its membership.”

That vote of the PO unit membership did not happen until July 6, 2009.

No disaffiliation was legally in effect on July 1, 2009 (the date mail ballots were sent out for the Local 221 Executive Board elections) under the SEIU Local 221 Constitution (Article XIII) nor under the prior SEIU Local 221 Provisional Constitution, nor under the SEIU Constitution (Article XXV). Members of the PO unit were legally members of SEIU until the end of the last month they paid dues, which was July 2009. The fact that President Moore made an agreement with the County of San Diego to redirect the dues collected from PO unit members from the SEIU Local 221 account and into the POA account is a shell game, because the PO unit was still legally a part of Local 221.
President Moore should be removed from office and expelled from SEIU. She has done irreparable harm to the entire membership of Local 221. If there is a legal basis for criminal prosecution, she should be prosecuted.
“As is clear from the background information set forth above, the mailing list

used by MRG contained 7138 names. That number represents the actual total of active Local 221 on dues check-off as of July 1, 2009. Therefore this was the list from which eligible voters was determined at the vote count.6 The accuracy of that number, and the underlying methodology relied upon by the local union and MRG to compile the list was verified by the Protest Officer during the course of the investigation.”

There is no evidence or documentation to show that the Protest Officer did verify the accuracy of the number and the underlying methodology. It is a completely unsupported assertion. Where is the affidavit from Mr. Murray which testifies under penalty of perjury that the “facts” he alleges are true? How exactly did he supposedly verify anything, other than by receiving testimony from union officials (and which union officials?) and was such testimony given in the form of an affidavit or declaration under penalty of perjury? Absent testimony under penalty of perjury, we have no reason to believe the testimony of union officials is anything other than self-serving fabrications in the furtherance of sustaining the results of an election rigged by the incumbents to favor the election of the incumbents.
“In addition to the mailings to the membership by MRG, the local union posted

notices regarding the nomination and election process in worksites throughout the union's jurisdiction.”

Which locations had these postings? There is no evidence that these notices were posted at all (or even most of) the worksites. One or two such postings here and there may technically make the phrase “throughout the union’s jurisdiction” true, but that would be entirely misleading if the majority of worksites had no postings. The Protest Officer’s report that these postings were done is a completely unsupported assertion.
“MRG also instituted a series of "robo-calls" to every member on the local union mailing list in July, 2009, as part of a GOTV operation. The calls, made in July 2009, informed members that an election was underway and told them how to receive replacement ballots and how to vote in-person.”

This is misleading and lends the impression that a diligent effort was made to call members in time to remind them to vote. The robo-calls were actually made to the membership on July 20, 2009 to inform members that there was still time to vote. The lateness of the reminder, and the fact that only 3 polling locations were open on July 21, and that their hours of operation (11 a.m. to 6 p.m.) and large distance from many members made it impossible for most members who were robo-called to commute to the polls in time to vote on that date. Mr. Kroopkin did receive one of these robo-calls. A thorough investigation would have included interviews with a sampling of the membership to ascertain the facts of these robo-calls. 
“Margarita Flores does not appear on the list of active Local 221 members used in this election. The investigation revealed that Ms. Flores, who may or may not be still employed by the San Diego County Jail, ceased paying union dues to Local 221 in May, 2008. Because she is delinquent in her dues for over 14 months, she was classified as an inactive member and was, consequently, not included in the mailing to active union members.”

Margarita Flores was never contacted by the Protest Officer. Had he bothered to do so, he would have learned that she is not the same Ms. Flores who may have worked at the jail. The Ms. Flores herein has never worked at the jail, is a member of the union in good standing, and works as a social worker for HHSA at the Lemon Grove Family Resources Center. It is unacceptable that she was not interviewed as part of the investigation of this protest.

Most of the candidates of the Reform221 Slate were not interviewed. Our protest clearly indicated we had a wealth of experiences with members complaining about not receiving mail ballots or any election information materials. This is unacceptable performance by the protest investigators.

We see that not only has the Protest Officer failed to thoroughly investigate the allegation that far more members did not receive mail ballots and other election materials than what is officially admitted by the Local and by MRG, but he even failed to interview clearly identified witnesses who came forward to offer testimony. Those witnesses who did come forward are only the tip of the iceberg.
2) Merriman River Group prevented observers… 
“Matt Fitch, MRG's on-site manager, does not recall whether or not he formally announced the opening of the second count station but he does recall that when they began counting ballots at the second station, observers from at least two of the slates were present.”

Who were the “observers from at least two of the slates” who were present when the second count station opened? Mr. Kroopkin was an observer and saw no slate observers at the second count station when he did notice it had opened, which was long after it actually opened. 

“Denise Knobloch, a candidate and observer for the Reform Slate, soon joined

the second counting station after the first 20 ballots were being reconciled by the count team12. She asked to have the count done over. MRG refused to do so saying that observers were present during the count of those ballots and that the count would proceed.”

What is the evidence to support the assertion that only 20 ballots had been counted prior to the Reform221 request that the count at the second table be started over again? How do we know it wasn’t 50 ballots or any other number? Only 31 votes would have changed the outcome for at least one of the races. It is flatly false that Matthew Fitch (who did speak for MRG on this issue and at that moment) said anything about observers being present at the second table. There were no such observers present and all Mr. Kroopkin heard Mr. Fitch say was “No, we can’t do that.” Mr. Kroopkin had asked for the count to be started over again at the second table.
Throughout his report, the Protest Officer shows zero sensitivity to the hard economic fact that Merriman River Group depends upon SEIU and other unions for a significant part of its company revenues, for the services MRG provides, running union elections. The company can ill afford to displease the hierarchy of SEIU, and risk losing a valued customer. This means that testimony from MRG staff about alleged misconduct of their own personnel, in a case where incumbent members of the SEIU hierarchy are charged with election rigging violations, should be taken under penalty of perjury, and not taken as fact without corroboration from other witnesses. Mr. Kroopkin was a witness and was never interviewed by the Protest Officer or his designees.
3) A member of the Election Committee violated neutrality…
The report indicates that LMRDA sec. 415 was violated. Section 415 requires that

“Every labor organization shall inform its members concerning the provisions of this chapter.”
Indeed, not only have members of the Election Committee not been informed of the provisions of the chapter, the entire membership of the local union has not been so informed. This demonstrates a shocking disregard for the law, on the part of the union’s officials. When corrupt union officials design to manipulate the laws and to disenfranchise and deceive the membership, it can be much more easily done when the membership is purposely kept in the dark regarding our legal rights.
“Ms. Correa explained to Ms. Bortz that she didn't have permission from the union to place the flyers in employee mailboxes so she was removing them.”

There is no union constitution or bylaws provision, and no other union rule which provides that a member must have “permission from the union” to place flyers in employee mailboxes. Any such rule would indeed fly in the face of member democracy and would mean that the union is run as a dictatorship. An MOA between Local 221 and County of San Diego even expressly provides: 

Section 10. Distribution of Union Material

Union Stewards, Officers and other appropriate Union designees shall have the right to

place Union material, i.e., newsletters, flyers, posters, petitions, etc., in the employee mail

boxes.

Communications received at County offices via U.S. mail, UPS, hand delivery, or any other

means shall be delivered to addressed Union representatives without unreasonable delay.

Representatives of the Union will normally distribute such Union material before or after

working hours, or during lunch breaks provided distribution is done in a manner that does

not interrupt normal County business.

[SW Unit MOA]
No union or employer resources were used to put these Reform221 flyers in member’s mailboxes. Distribution was not done using the County’s internal mail delivery system vehicles or staff time. Distribution was not done during any worker’s paid time “on the clock”. Union stewards, officers and paid union staff routinely designate ordinary members at worksites to help with the large volume of flyers and other materials distributed to members employee mailboxes.
Ms. Correa maliciously invented a “rule” out of thin air. Her action hurt the campaign of Reform221 candidates at a worksite which has more than 100 members, a number which, alone, is clearly enough to have changed the outcome of some of the races. Ms. Correa, as is clearly shown by the record of the internal union charges of September 12, 2007 (which were submitted as part of the evidence of this Election Protest) has a history of serious conflict with Mr. Kroopkin, and a clear motive to act to harm his campaign and that of Reform221. 
There is zero indication in his report that the Protest Officer thoroughly investigated this history of Ms. Correa’s hostile relations with Mr. Kroopkin and her motive to harm Reform221. A competent investigation would have revealed that these hostile relations have not abated during these past 2 years. There is no indication in the Protest Officer’s report that Ms. Correa gave any statement under penalty of perjury, about her supposed posture of neutrality toward all the candidates. She could not make such a statement without committing perjury. Again, it is also significant that Mr. Kroopkin was not interviewed by the Protest Officer or his designees.
4) Union staff (on their paid time) introduced candidates…
“The investigation further revealed that the union staff members attending the work site meeting were unfamiliar with the campaign rules and believed that members could speak to each other about the campaign as long as the union did not endorse or participate in those discussions.”
The report indicates that LMRDA sec. 415 was violated. 
It is shocking that staff indicate a lack of awareness of the relevant law. Insofar as the paid union employees staff of Local 221 are included in the definition of members of the Local (under Article IV, B (1) of the 221 Constitution) their lack of awareness of the law is even more alarming. The senior officers of Local 221 demonstrate a complete disregard for the law by failing to inform the membership of its provisions, as required by LMRDA Section 415.
“Approximately 11 members were in attendance at this meeting.”

Who were those members? Our worksite meetings routinely use a sign-up sheet to record attendance. Were those members interviewed? If not, why not? What were their accounts of what was said during the meeting?  How many other members did each of the 11, in turn, then communicate with about the meeting? There are far more than 11 members at this worksite. Workers also talk to co-workers at other worksites. How many actual VOTES were influenced by the incident at this meeting? A competent and thorough investigation would have pursued this question and sought to obtain further evidence of the facts of who said what at the meeting. Ms. Kampley and Ms. Paredes are subject to the hiring and firing power of President (and candidate) Moore, and their (unsworn?) testimony must be evaluated in that light. Mr. Portillo’s (unsworn?) testimony, as a candidate accused of a clear violation, also should not be taken as fact without further corroboration.
It is important and relevant, when evaluating the testimony of paid union staff, to note that President Moore was charged with acts of retaliation against members of the union (CWA) which represents the paid union staff. Unfair Labor Practice charges were pending against Moore and Local 221 during this same time period that the Local 221 election campaign was underway. Two of those 4 charges were in fact resolved in a settlement agreement. This context does not, of course, automatically mean that paid union staff would make false testimony if they thought the truth might subject them to either unlawful retaliation or to legitimate discipline. But it does cast doubt and concern about un-corroborated testimony from the paid union staff.

“The investigation revealed no other occasions on which any union staff members permitted any candidates to address members during any work site meetings during the rest of the election period.”

Who was interviewed? What record is there of the interviews? Were the interviews limited to union staff members (subject to the hiring and firing power of President Moore)? Were ordinary members who attended these work site meetings interviewed? If not, why not? Every worksite meeting has an attendance sign-in sheet. The Protest Officer had the right of access to these sigh-up sheets, whereas Reform221 does not have such access. The report makes another completely unsupported conclusion.
5) Candidate Omar Lopez distributed Unity Slate campaign literature during work time…

“The protest investigation revealed that Omar Lopez, at the time a Protective

Services Supervisor at the HHSA National City Office, distributed campaign material to several of his co-workers during his morning break on July 16, 2009. The break took place at 10:40 am and lasted for approximately 10 minutes. During the break Mr. Lopez dropped campaign literature on his co-worker's chairs or left it in their work cubicles or handed it directly to them.”

Mr. Lopez may indeed have been on his own break time, but there is no evidence that his co-workers were on their own break time. Rather, the report indicates that he interrupted their work (if he handed it to them directly while they were working) and thereby used employer resources (employee paid time) to further his and his slate’s campaign. Were his co-workers interviewed to determine if they were handed campaign material while they were working? If not, why not?

Furthermore, employee chairs and work cubicles are no less “employer resources” than are employee mailboxes. Reform221 does not agree that “employer resources” is meant to be defined in this overly broad manner. However, placing flyers in these locations was either a violation or it wasn’t. The Protest Officer readily embraces the idea that placing flyers in members’ mailboxes was a violation, yet says no such thing regarding member’s chairs and cubicles. Why the double standard?
6) The incumbent president, Sharon-Frances Moore, was a candidate…

The Protest Officer’s report describes a variety of purposes for which the call center has previously placed calls to stewards or to members. The report evades the point that the call center was used to call stewards to ask them to arrange personal, individual  meetings with an incumbent union president who just happened to be seeking election to another term of office, and that no such personal meetings with this president had ever before been the subject of calls to members or stewards from the call center. The entire account presented in the Protest Officer’s report, of how and why and when the ballot initiative was planned and the purpose of the involvement of the call center reads like a carefully scripted cover up story.
“As part of its effort to secure a better collective bargaining agreement for county workers, the union has supported the efforts of two active union members, Margaritte Johnson and Allison Barkley, who have circulated a petition for a ballot initiative that, if passed, would limit the term of office of county supervisors.”

The idea that “the union” has supported these petition efforts was a great surprise to the majority of members when it was announced in mid-July of 2009. The union membership was not, in fact, consulted or informed about this ballot initiative, until after the local press was notified that the campaign had begun. When stewards were earlier contacted by the call center, they were only told that Ms. Moore wanted to talk about the 2010 elections for the Board of Supervisors. 
“As part of the union's support for this political effort, it planned to roll out a public relations campaign to support the ballot initiative. It hoped to put the campaign in place and announce it or go public sometime in mid-July, 2009.”
The press conference announcing the petition campaign was scheduled to take place directly in the midst of the Local 221 election campaign 
period, despite the fact that the ballot initative vote and the Board of Supervisors elections would not be until the middle of 2010 . Ms. Margaritte Johnson and Ms. Allison Barkley are not just “two active union members” but were also candidates for Executive Board election, running on Ms. Moore’s slate.

Candidate’s Moore and Johnson and Barkley violated both the spirit and the letter of the LMRDA prohibition against use of union resources to promote a candidate for union election. Their efforts to fashion a cover story, to hide the true purpose of the timing of their actions in these call center calls and in the scheduling of the press conference, are transparent. Their actions were methodically timed to advance their own campaigns for election, and cannot be excused as (or reduced to) actions “in the normal course of union business.” 
7) Ms. Moore refused to give…

“The investigation into the protest revealed that the steward list requested by Ms. Knobloch was not a list that was given out, in the past, to union members or union stewards as a routine matter.”

This is incorrect. For decades, members of Local 535 were routinely given copies of the stewards list and it was routinely posted on all our union bulletin boards at worksites, prior to our merger into Local 221.
Furthermore, the Executive Board of Local 221 adopted a resolution on June 12, 2007: 

“ A list of current Local 221 stewards shall be available to all stewards who request one.  The information contained on that list shall be limited to work location and work telephone numbers unless the Steward specifically allows the Union to distribute their home or cell phone number. “
And on December 16, 2008, the Executive Board adopted another resolution which states: 

"Upon request, Stewards will be provided with a list of names of all other Stewards located in their bargaining unit and/or work location.  No confidential information such as home addresses, phone numbers and or email addresses will be provided, unless otherwise authorized by the Controller, President and or Executive Board of SEIU Local 221.”

President Moore, in her email of July 7, 2009, described the Steward Roster as “election material or lists”. She was wrong to categorize it as such, but the fact that she did speaks volumes about her true purpose in having the call center staff use the roster to contact stewards to solicit personal meetings with herself. This shows that she did regard those call center calls as part of her campaign activity. 
She had no right under the policies of the local to withhold the roster. Reform221 has not charged that use of the roster for the campaign purposes of Moore’s incumbent’s slate was a violation. We maintain only that the use of the staff time of call center employees was a violation.
8) The incumbent president, and candidate for election, Ms. Moore, campaigned…

“The investigation revealed that Ms. Moore's attendance at that meeting was part of her normal duties as president.”

Although the Protest Officer’s report does not directly state that Ms. Moore was present at the said meeting on paid union time, this would seem the correct conclusion from the above statement in the report.

“Facts uncovered in the investigation substantiates that she attended many work site meetings over the past 18 months and that she attended this meeting for the purpose of carrying out here job as interim president and engaging in the conduct of union business.”

What “facts uncovered in the investigation”? Which work site meetings did she ever attend? Which dates were these meetings? If the Protest Officer had interviewed any random sample of members at each work site, he would have learned that most members, even the ones who attend these meetings, have never seen Ms. Moore at any meeting. 

“Ms. Moore was asked to attend that work site meeting by the organizer to discuss, among other things, a particular problem involving a sexual harassment issue involving a worker at that site.”
The Protest Officer also neglects to report that the “organizer” who invited Ms. Moore to this meeting was one Amy Cross. Ms. Cross is a steward at the work site and was also herself a candidate for election to the Executive Board, on Ms. Moore’s slate. Was Ms. Cross interviewed for the investigation? If so, why is her name not mentioned? If not, why not? That Ms. Cross was also campaigning and had a motive for organizing the meeting and for inviting the head of her slate to speak, beyond the stated motive of discussing a grievance, is obvious.
“Campaigning would have consisted of an overt partisan appeal soliciting the members for their votes or distributing campaign material. The investigation showed that none of that occurred.”
Were the members who attended the meeting interviewed? Was anyone who was not a candidate interviewed about what was said at the meeting? Was anyone who was not an employee of Local 221 interviewed about what was said at the meeting? What is the basis for the conclusion that Ms. Moore was not campaigning? Ms. Knobloch attended this meeting and her account of it was included in the evidence submitted with the protest. Yet, she is not mentioned in the Protest Officer’s report on this incident. Ms. Knobloch maintains that Ms. Moore was campaigning:
“Sharon talked about having an open door policy and that anyone with concerns could reach her anytime. Sharon told disgruntled workers that if they needed extra attention to talk about their feelings she would be happy to talk to them as many times as needed. Sharon passed out her business card to all the members at some point. Sharon talked about her accomplishments since she has been the president, and that she puts in about 70 hours a week.”

[Knobloch, email July 26, 2009]
It is clear from the existing evidence that Ms. Cross and Ms. Moore intended to push right up to the edge of what is legally prohibited regarding use of union resources to campaign, and to bend the rule as far as possible. The investigation was not thorough and does not establish clearly whether or not Ms. Moore and Ms. Cross crossed the line. Reform221 insists that they did cross it.
9) Evidence indicates the Merriman River Group was not neutral…
“The area posted by MRG was approximately 75 feet from the polling station.”
The ‘no campaign zone’ which was described by Ms. Knobloch put the boundary far beyond any 75 foot limit (as measured as “50 to 75 feet from the check-in station” per written rules distributed by MRG). The Protest Officer is completely wrong. Did he or his designees take the measurement independently of what they were told by Merriman River Group? For that matter, we now have to ask exactly what is the relationship between Merriman River Group and Mr. Henry Murray? MRG describes Mr. Murray as “our protest officer”. Is their relationship a continuing financial and contractual one? Is Mr. Murray actually an agent of MRG investigating MRG? Is the fox guarding the hen house in this case?
“ It is correct that Knobloch was asked her name and whether or not she was a candidate. That request was made, however, pursuant to the established MRG procedure that all activity at the in-person sites be recorded in a logbook.”

The Protest Officer here glosses over the point. While the member’s name may be relevant data for the poll site activity logbook, there is no legitimate reason to ask if the member is a candidate. The fact that the phone call was made and that the name of a candidate was reported to the poll worker’s superiors, and that afterwards a distance which was much greater than 75 feet was marked out for her campaigning boundary, can only be explained by an improper motive to harm her campaign and her slate.
10) Voter privacy at the polls…

“…the investigation revealed that voters had the opportunity to go to tables and chairs in that conference room that were distant from the registration area to mark their ballots.”

There was no location “distant” in the room. The room is only a small conference room. It is not some large hall. There were no private poll booths. Members had good reason to be concerned that their vote was not secret. Were members who voted at this site (or other sites) interviewed to ascertain if the lack of private poll booths caused them concern or even caused them to vote differently? If not, why not?
11) Some voters and some candidates were subjected to intimidation…

“The individual alleged that if people subordinate to Lopez did not sign his petition they "suffer." Despite repeated attempts to contact this individual by telephone and email, no investigatory interview was able to be performed.”

On September 10, 2009, Mr. Kroopkin provided Mr. Murray with the email address and the telephone number of this witness. The witness also communicated to Mr. Kroopkin, in an email of September 13, 2009, that he had replied to Mr. Murray and directly given him his email and telephone number. It is unacceptable that Mr. Murray never interviewed this witness. It is unacceptable that Mr. Murray waited until September 8, 2009 to even contact Mr. Kroopkin to obtain the contact information for this witness.
“Insunza had apparently communicated, on his day off and from his home computer, with Monty Kroopkin at the email link on the Reform221 Slate's web site.”

The Reform221 email address which Mr. Insunza wrote to is actually an address shared by members of Reform221, and publicly identified as such.

“Here, however, there is no evidence of anything more than a heated exchange

between bitter political rivals.”

Mr. Insunza’s email (included in the evidence submitted with the protest)  included the lines: 

“I will do everything in my family's power to crush your Reform221 campaign. I can play dirty too. Dont you EVER step on my toes Denise. You or anyone else. Funny, i never got a subpoena from Wally. He listens very well.”

Any reasonable person would read this as a threat. This goes well beyond any “heated exchange”. Mr. Insunza’s email was addressed to Ms. Knobloch, but was “cc” copied to Ms. Moore and other senior Local 221 officials, and their utter failure to disavow his threat appears to condone the threat.
Whether the threat succeeded in “chilling” the campaign activity of any person, etc., should not be the only test. We should also determine if the threat had that objective and locate it within a context of a broader effort to rig an election in favor of incumbent candidates.
12) Candidate access to inspect the Local 221 membership list was arbitrarily limited…

“Specifying certain times and dates for the inspection or that the inspection take place while a union official or employee is present are such reasonable rules provided that they are not arbitrary or discriminatorily enforced. In addition, where a candidate has requested the right to inspect the list at another time or on another date, other than those specified by the union, and there is no reason such a request cannot be accommodated, a union's refusal to do so may well be held to violate the statutory rights of a candidate.”

As has already been noted, the union violated the LMRDA in not informing the membership of its provisions. Furthermore, MRG made no indication, in its orientation materials for candidates, that a candidate might arrange another date for inspection.

Ms. Sabeghi inspected the list in her capacity as a candidate. Her inspection did not constitute an inspection by the full Reform221 slate and did not use up the individual inspection rights of each of the Reform221 candidates.

13) A candidate was told by an election official that the right to inspect…

“Had the union prohibited Sabeghi from comparing the list with her own list or her own notes, it would have infringed on her statutory right of inspection. However, prohibiting the taking of notes as a means to protect against unauthorized copying of membership information is not unreasonable nor does it infringe on any candidate's right to inspect the list.”

This is illogical to the extreme. With a membership list of more than 7000 members, a comparison of a candidate’s own list with the union’s list is supposed to be done by memorizing any discrepancies between the lists? Prohibiting the taking of notes is completely unreasonable and undemocratic. There is no way the list can thus be used to check off eligible members who are absent from this list, or to check off ineligible members who show on the list. There is no way the list can be used to determine which workers at which worksites are eligible voters who should be contacted to ask for their vote. The Protest Officer’s position on this issue makes a mockery of the right of inspection. The news of Ms. Sabeghi’s bad experience was certainly shared by her with the rest of the Reform221 slate. Had any of the other Reform221 candidates been interviewed by the investigator, he would have learned that the ban on taking notes had a serious chilling effect on other slate members interest in attempting to inspect the list. This is directly relevant to the Protest Officer’s speculation about what would happen if candidates had asked for inspection dates different from the announced ones. Why would any candidate want to waste precious campaign time?
14) Candidate Omar Lopez has fraudulently run for office…

“Campaigning for an office that an individual knows he will be unable to carry out, if elected, could well be considered misleading voters.”

This is the only statement in this portion of the Protest Officer’s report which sums up the reality of what Mr. Lopez (and his whole slate) did to the voters of Local 221. Whether Mr. Lopez knew earlier or later that his campaign was for a seat he would never occupy, it is crystal clear that he did not want the voters to know his plans. He denied voters the opportunity to change their vote to Mr. Rochfort. And, by choosing to not withdraw from the race, he denied Mr. Rochfort the opportunity to be declared the winner by virtue of no contest. Mr. Lopez’s slate, which is Ms. Moore’s slate, should not be allowed to profit from this deception and allowed to appoint another of their cronies to fill the vacancy. Mr. Rochfort should be declared the winner.
Protest Officer Murray’s report and decision regarding the Election Protest for the July 21, 2009 SEIU Local 221 Executive Board elections are fundamentally flawed. The decision must be reversed and a new election ordered. Disciplinary action against the SEIU Local 221 officials responsible for these violations is necessary to restore confidence in the integrity of our union.
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