October 1, 2010

To: Los Angeles District Office
U.S. Department of Labor, OLMS
Seyi Olowolafe, Election Supervisor
915 Wilshire Blvd., Suite 910
Los Angeles, CA 90017

From: Reform221 Slate

c/o Monty Kroopkin

4440 33rd Place

San Diego, CA 92116

SEIU Local 221 Election Protest
Dear Supervisor Olowolafe:

This is an election protest regarding the election of Service Employees International Union (SEIU) Local 221 concluded on September 21, 2010.  Representatives of the Reform221 Slate seek nullification and an order for a new election, supervised by the Secretary of Labor.

SEIU Local 221 is a union representing both public sector and private sector workers, in San Diego and Imperial Counties, California. Violations of federal law and of the relevant local and international union constitutions and bylaws may have affected the outcome of the election. 

Elections for the Executive Board officers of Service Employees International Union Local 221 (SEIU 221) were held between August 20, 2010 and September 21, 2010. These elections were conducted under the supervision of the U.S. Department of Labor (DOL) pursuant to a settlement agreement between SEIU 221 and DOL regarding the challenged elections of July 2009. These new elections were to elect new board officers, including President of the Local, to serve the remainder of the three year term of office which began in September of 2009 and which ends in August of 2012.
The new elections were themselves marred by serious violations. We, the undersigned candidates and members of Reform221, hereby file a formal election protest.

ALL 11 OF THE ELECTIONS WERE DECIDED BY FEWER THAN 100 VOTES. 2 ELECTIONS WERE DECIDED BY ONLY 3 VOTES. 5 ELECTIONS WERE DECIDED BY FEWER THAN 20 VOTES. 8 ELECTIONS WERE DECIDED BY 51 VOTES OR LESS. WITH SUCH NARROW MARGINS OF DECISION, ALMOST ANY VIOLATION COULD HAVE AFFECTED ENOUGH VOTES TO BE DETERMINATIVE OF THE OUTCOME OF AN ELECTION, OR SEVERAL ELECTIONS.

· MARY GRILLO AND ELISEO MEDINA AND WHO ELSE FROM THE SEIU INTERNATIONAL OFFICE IN WASHINGTON, DC, CAST ILLEGAL BALLOTS? WHO PUT THEM ON THE ELIGIBLE VOTER LIST? 
Approximately 20 people requested a replacement ballot be mailed to them, after the main mailing of ballots on August 20, 2010. The envelopes used for the main batch of ballots mailed on August 20 had a bar code which could be scanned and checked against the computer database of eligible and ineligible voters. The envelopes for the replacement ballots did not have this bar code. Therefore, the name of each person who cast a ballot using the replacement envelopes had to be manually typed into the computer to check their eligibility status. Matthew Fitch, of Merriman River Group did type these names into the computer. Candidates Monty Kroopkin and Rose Marie Peralta stood behind him, as observers, while he sat in front of a laptop computer and checked the eligibility of each name on the replacement envelopes. They could not see the laptop screen, because it was too small and the letters were too small to read. However, they could read the names and addresses on the envelopes. One envelope had the name Mary Grillo, and a Washington, DC address. When he typed her name into the computer he said it showed her as "eligible".

Monty Kroopkin challenged the Mary Grillo ballot. It was set aside with the other challenged ballots. The basis for the challenge is that Mary Grillo is not a member of SEIU 221 and is not eligible to vote in any SEIU 221 election. She is currently an employee of the SEIU International headquarters in Washington, DC. She has had that position for several years. She was previously an employee of Local 2028 (one of the forerunners of SEIU 221). She is not now an employee of SEIU 221 and is not now a member of any bargaining unit represented by SEIU 221. The Constitution and Bylaws of SEIU 221 allow only current employees of the Local and current members of represented units to be members of the Local and to vote, providing that membership dues are paid and current. Mary Grillo may be an affiliate of SEIU 221, but not a member. Affiliates cannot vote.
Monty Kroopkin then informed Election Supervisor, Seyi Olowolafe, that all ballots with Washington, DC addresses were also challenged. None of these ballot envelopes had yet been opened. The Supervisor did not then require that the ballot envelopes all be checked for Washington, DC addresses and challenged ballots set aside. Most of the ballot envelopes had been bar code scanned at that time, and it would have been a simple and fast search of the list of scanned voter names and addresses to determine if any challenged addresses were on the envelopes.

Also during the evening of September 21, 2010, candidate and ballot count observer Anna Silva heard the challenge Kroopkin made on the Grillo ballot. Silva made a comment out loud and said, "I wonder how many more votes like that are in the pile". SEIU 221 Staff Director Kay Ryan was standing right next to Silva at the time and she responded to the comment by saying, "That's a legal vote, even Eliseo from the International voted."  Eliseo Medina is International Secretary-Treasurer of SEIU and is not a member of SEIU 221. Medina was previously, many years ago, in charge of one of the SEIU Locals which was a forerunner of SEIU 221. He has never been an employee of SEIU 221 and is not a member of a bargaining unit represented by SEIU 221.
We insist that the list of voters be checked now to determine if any other ballots were cast by any resident of Washington, DC. If any are found, and if they were cast by employees or officials of the SEIU International headquarters office, then some or all of these eleven elections must be declared null and void, depending upon the margin of decision of the election and the number of illegal ballots discovered from Washington, DC. Each such election, if any, must be conducted again.

How could Mary Grillo and Eliseo Medina be on the list of eligible voters for SEIU 221? Which official(s) of SEIU 221 decided that they were eligible voters? How could this decision not be a willful act of election fraud? Obviously, from Kay Ryan's remark, officials at SEIU 221's Union Hall knew that people at the SEIU International headquarters were mailing in ballots for this election.
Are there ballots cast by other persons with any other oddly distant addresses? Are there ballots cast by members of other SEIU Local Unions? How many other persons are improperly included on the list of eligible voters? A proper check of the current employment status, including payroll records, of each person on the eligible voter list should have been done and must now be done, to determine if any other non-members of SEIU 221 are on the list.

If Kay Ryan's statement is true, that Medina voted, and if two or more other people from the International voted, then their votes are easily determinative of the two elections which were decided by only three votes.

· NO OBSERVING OF NAMES AND ADDRESSES OF VOTERS AND NO CHANCE TO CHALLENGE INELIGIBLE VOTERS' BALLOTS
Merriman River Group used hand scanners to scan the envelope bar codes of more than 950 ballots. The MRG staff stood behind long tables, in the center of the room. Observers were not allowed to stand next to them. Observers had to stand on the opposite side of the table. Observers could not see the name of the voter on the ballot envelope. The name of each voter also appeared on the screen of the laptop computer that each MRG staff member was using. Observers could not see or read the laptop computer screens. Our right to observe was negated and our right to challenge any ballot (envelope) with the name of a person known to us to be ineligible to vote, was denied.

All of the eleven elections were closely decided. Any ineligible voters who were allowed to cast a ballot that was counted could have determined the outcome of two or more elections.

· DOL IMPROPERLY ALLOWED UNION TO RESTRICT HOURS OF CANDIDATE ACCESS TO INSPECT THE MEMBERSHIP LISTS TO 8:30 AM THROUGH 4:30 PM ON M-F, THEREBY INFRINGING THE RIGHT OF CANDIDATES TO INSPECT THE LIST

Candidate Eric Banks, employed at the Union Hall, had unequal access to the membership list. This restriction of the hours of access for candidates to inspect the list, to hours when candidates, other than Eric Banks, had to be at work elsewhere than the Union Hall, was highly prejudicial in favor of Eric Banks and his slate of candidates.

We now know that ineligible voters were included on the eligible voters list. Had all candidates had equal access to inspection of the membership list, we likely would have discovered the ineligible voters earlier, and could have prevented them from receiving a mail ballot. Ineligible votes may have determined the outcomes of two or more or all of the eleven elections. Only a complete review of the eligibility of the persons who did cast a ballot can reveal how many elections may have been determined by ineligible votes.
· EXPLOSION OF WORKSITE UNION MEETINGS DURING ELECTION PERIOD WAS PRETEXT TO CAMPAIGN. NO EQUAL ACCESS. HUNDREDS OF VOTES AFFECTED. USE OF STAFF TIME.
During the period of the Election Schedule, from May 2010 through September 2010, we saw a large increase in the number of worksite union meetings scheduled by the incumbent President Eric Banks and his staff. Other than the union elections, there is no union business, like contract talks, going on during this time that would reasonably explain why so many more meetings were called at worksites. We also saw them calling emergency meetings, while no obvious change of conditions would explain how there was suddenly any emergency. And we saw the invention of a North County Stewards Council and a meeting of this new council called, during the peak of the election campaign period. For the past 3 years, SEIU 221 has had one unified Stewards Council meeting every month. SEIU 221 Staff Director, Kay Ryan, and Director of Bargaining and Training, Lois Balfour, both attended the first North County Stewards meeting. 
This large increase in the number of union meetings also included a change in the normal staffing of these meetings. Under the Election Rules, only the 7 senior staff at the Union Hall were legally allowed to campaign and vote for candidates. Worksite union meetings are normally staffed by the Worksite Organizers. Worksite Organizers were not legally allowed to campaign or vote for the union election candidates. During the months of the Election Schedule, members of the union's senior staff began attending and staffing the meetings. 
Lois Balfour, for example, staffed the meeting at the Levant Street worksite in September (according to Monty Kroopkin). Normally it is staffed by Worksite Organizer Satomi Ziegler. Lois Balfour is SEIU 221 Director of Bargaining and Training. At many of these meetings, campaign literature for the Eric Banks slate was handed out. This happened, for example, at the "emergency" meetings held for Family Resource Center workers in Escondido (according to Charlene Wilson) and in Oceanside (according to witness Patrick Martin). Banks attended both of the latter meetings. Banks also attended a worksite union meeting at the South Bay Family Resource Center in June (according to Anna Silva). Susan Brondell, Director of Member Strength and Ethics Liaison, conducted a worksite meeting for the AB 2726 workers at the 3320 Kemper Street & 3692 Midway Drive offices on July 29 (according to Ken Adam). Banks attended a worksite meeting at the County Administration Center (according to Jeff Graves).
At all of these worksite meetings, Eric Banks and/or other senior staff members of the union who were supporting his campaign, used their status as union officials to gain access to the employer's facilities. Reform221 candidates had no such official union status and did not have equal access to all of the worksite union meetings. We would gladly have handed out our own campaign literature before or after all of these worksite union meetings, if we had only had equal access. This use of their official union status to gain access to these worksites, and the distribution of campaign materials at these meetings might have been legal and acceptable if these meetings were all in the normal course of union business. But these meetings, both in their increased numbers and in their change of staffing, were NOT normal union business.

These meetings were in fact illegal use of union resources to support a candidate(s): Eric Banks and his slate of candidates. Hundreds of votes may have been swayed by this BLITZ of appearances by Banks and his campaign supporters. The impact of this illegal use of union funds by Banks and his slate could easily have determined the outcome of all eleven of the elections.

We also have been told by Matt Kostrinski, who was a member of the SEIU 221 staff until June 2010, that senior staff member Jacob Regalado acted as the campaign manager for Eric Banks and his slate of candidates, and that Regalado was hired with this function in mind. Regalado has replaced Eric Banks in his former position of Director of Government and Community Relations (the position we used to call the Political Director). Banks and Regalado were daily at the Union Hall and on paid union time. It is highly unlikely that they never discussed the union election campaign while "on the clock". Their time logs should be examined, to assure that a fair election was provided, and specifically to show that SEIU 221 members' dues funds did not pay for Eric Banks and his slate to have a professional campaign manager.
· NO OBSERVING OF EACH BALLOT

Merriman River Group used two scanning machines to count most of the ballots. These were about 720 ballots from the County Division members of SEIU 221. As each ballot was fed into the machine, small numbers and candidate names appeared on the small screens of two laptop computers. Observers could not stand close enough to the screens to clearly see all the information on the screens. Observers could not see the face of each ballot at all. The right of observers to challenge any ballot with improper markings was negated by our not being able to see the ballots.

Merriman River Group had set up a projection screen, to project an enlarged image of each ballot onto the screen and to enable observers to have a clear view of each ballot. Observers were told by MRG, before the count began, that we would be able to view each ballot, using the projection screen. The projection screen was not used, not even once.

Late in the evening, after 11 P.M. and after the entire count had been conducted without the use of the projection screen, and after most of the observers had already gone home exhausted, those observers remaining were asked if we wanted to stay even later to view all the ballots on the projection screen. We were not given the choice to recess and to return the next day to view the ballots. 

It would only take three improperly marked ballots, which should have been disqualified but were not, to determine the outcome of at least two elections.

· ILLEGAL USE OF UNION FUNDS: BANKS SIGNED UNION IDS AND BENEFITS LETTER, INSTEAD OF MEMBERSHIP COORDINATOR SIGNING IT; IT WAS SENT DURING THE PEAK OF THE VOTING PERIOD; IT WAS NOT PRE-SCREENED BY DOL?

On or about September 3, 2010, during the peak of the voting period, Eric Banks mailed out a letter and new membership cards to all members of SEIU 221. Members of SEIU 221 have never received membership cards before this. The chartering of the Local was in January of 2007 and in all these years, we have never had membership cards. Suddenly, our union dues funds are used to give us all pretty new cards. The Membership Coordinator, Norma Whitaker, did not sign the letter. The letter does talk about membership benefits, like movie ticket discounts, and talks about steward trainings. The letter also says Eric Banks thought we should have the cards. If this had been "normal union business" the letter would have been signed by the Membership Coordinator. Instead it was signed by candidate Eric Banks. This was a campaign stunt, using our union dues funds. It was an illegal use of union resources to support a candidate.

The DOL Election Rules stated that no communications from SEIU 221 to the membership were allowed, without being previewed and cleared by the Election Supervisor. Was this Union IDs letter cleared by the Supervisor?

Hundreds of votes may have been swayed by this stunt. The impact of this illegal use of union funds by Banks could easily have determined the outcome of all eleven of the elections.
· ILLEGAL USE OF UNION FUNDS: BANKS LETTER TO MEMBERSHIP ABOUT NEW ELECTION WAS CAMPAIGN LITERATURE
In the letter of April 19, 2010, DOL District Director Alan Weiss told SEIU President Eric Banks:

"A member of my staff will be contacting you in the near future to schedule a

pre-election conference to discuss the necessary rules and work out arrangements for

the supervised election. No action pertaining to the election should be taken by Service

Employees Local Union 221 until that time."

The pre-election conference was scheduled and held on May 19, 2010. Despite this clear instruction from the DOL, Banks mailed a highly misleading letter to all members of SEIU 221 about the reasons for the new elections. The Banks letter was dated May 3, 2010. The letter made it appear that only some technical problem with the union's database had caused some problem of members not getting notice of nominations and election. The letter made no mention of the entire Probation Officers bargaining unit being given no notice of nominations and election, nor any mention of the failure to assure secret ballots at the polls. The letter said only one member had filed a complaint, not 10 members of the Reform221 group. The letter was clearly designed to make candidate Eric Banks look good and intended as a campaign piece. The letter was illegally paid for with union funds. This letter may easily have swayed hundreds of votes and thus determined the outcomes of all eleven of the elections.
SEIU 221 also did not wait, as instructed by DOL, until the pre-election conference to enter into a contract with Merriman River Group, for ballot counting and other election services. MRG was responsible for violations in the 2009 elections, including setting up polls without secret ballot booths and starting a second ballot counting station while the count was continuing at the first station, without giving notice to observers first.

Adequate safeguards to insure a fair election were not taken in the new elections. MRG should have been subjected to greater scrutiny. Instead of requiring that ballots be printed with traditional printing plates, and requiring that the plates be destroyed after the specified number of ballots was printed, MRG was allowed to print ballots electronically. Although DOL did observe and supervise the printing of the ballots, there was no safeguard put in place to assure that any number of unauthorized ballots could not be printed the minute that DOL left the room. Monty Kroopkin has repeatedly requested that the exact number of ballots printed, and the number used and the number of unused ballots remaining, be disclosed. DOL has improperly withheld this information. Absent any safeguards to assure that unauthorized extra ballots were not printed and handed over to the incumbents, we have no proof of the integrity of the vote. Hundreds of bogus ballots could easily have been printed and the incumbents could easily assess which members had not voted in any of the elections in the past few years, and mailed in fake ballots in the names of those members. Unless one of those members did vote and cause a double vote to be detected, nobody other than the violator(s) would ever know.
· BANKS SLATE SUPPORTER/MEMBER SEEN HANDLING YELLOW BALLOTS

During the ballot count on the evening of September 21, observer Roy Thompson saw an incumbent member of the Executive Board, Kathie Griffee, handling ballots. These were ballots from the following five Divisions of SEIU 221: Cities, Schools, Courts/Special Districts, Head Start, and Registered Nurses (RNs). Griffee holds the RN Division seat on the Executive Board, which was not included in these elections. She publicly supported the slate of candidates of the incumbent president, Eric Banks, and was included in his campaign literature. She is not a member of the Election Committee, nor an employee of the election contractor, Merriman River Group, nor a representative of the Election Supervisor. She was not authorized to handle any ballots. Her physical tampering with these ballots taints the entire batch, which is about 260 ballots. These ballots reportedly produced a lop-sided majority for the incumbent Eric Banks and his slate. The vote from the County Division, the vast majority of the total votes, was a close majority in favor of all of the Reform221 candidates. This glaring discrepancy between the two categories of ballots is highly suspicious.
These ballots from the five Divisions other than the County Division, should be disqualified and removed from the final total count.
· DOL IMPROPERLY GAVE NO ADVANCE NOTICE (UNTIL DAY BEFORE BALLOT COUNT) THAT SCANNING MACHINES WOULD BE USED INSTEAD OF HUMAN COUNTERS. 

WE HAD NO TIME TO TRAIN OBSERVERS HOW TO OBSERVE A DIFFERENT PROCESS (LAST ELECTION USED HUMAN COUNTERS, AND SAME ELECTION SERVICES CONTRACTOR).

There was EXCESSIVE NOISE IN THE ROOM AND FAILURE TO MAINTAIN ORDER DURING THE ORAL COUNTS AND PRELIMINARY PROCESS.

There were numerous requests by MRG FOR OBSERVERS TO OBSERVE MORE THAN ONE ACTIVITY AT A TIME.

Ballots for the 5 Divisions of the Local other than the County Division were inexplicably printed on yellow ballots. FIRST MRG SAID the CANNOT SCAN AND HAD TO BE HAND COUNTED. The proceeded to set up a hand counting station. THEN WHEN THEY SAID THEY CAN SCAN the yellow ballots, with an adjustment of their equipment, THEY DID NOT DO IT. They still went ahead with the hand count. First they announced they would sort the yellow ballots into batches of 50, as they had done with all the other ballots. Then, instead of only sorting the ballots, they began to count the votes, without giving notice to the observers. They later claimed to have given notice, but most of the observers had not heard it. So the agreed to a recount of the yellow ballots, with observers present. They did not wait for the count of the other ballots, being done by the scanning machines, to be finished. Instead they began the count of the yellow ballots while the other count was continuing. It was not possible for a candidate to observe both counts at the same time.

The process continued very late into the evening, on a regular work day, as Tuesday. Instead of calling a recess to allow staff and observers to rest and to return fresh to finish the count, the count was allowed to go on so long that many observers had to go home to sleep and could not be present to observe the entire count

· ELECTION COMMITTEE MEMBER SENT REFORM221 A HOSTILE EMAIL MESSAGE

Election Committee member Beryl Gloudon sent the Reform221 slate a hostile email message about our readiness. She violated her duty of neutrality and undermined the assurance of a fair election being provided. Despite a protest filed by Monty Kroopkin, Gloudon was not removed from the Election Committee. Expressing such views to voting members of the union, was an abuse of her official union position in support of a candidate(s). Any other members of the union she expressed her hostile views about Reform221 to, may have been swayed to not vote for us. Only three such members would be determinative of the outcomes of at least two elections. Who else did she openly campaign to?
· UNCONTESTED SEATS EXCLUDED FROM NEW ELECTION

DOL improperly agreed with incumbent SEIU 221 officials to exclude 4 Division seats from the new elections. These 4 seats were uncontested in the July 2009 elections. Had the incumbent union officials not failed to give all members of SEIU 221 proper notice of nominations and election, these 4 seats indeed might not have been uncontested in 2009. By agreeing to exclude these 4 seats from the new elections, DOL has rewarded SEIU 221 incumbent officials for violating the law. The elections for those 4 seats should still be conducted over again.

CONCLUSION
These violations and irregularities make it impossible to conclude that a fair election was provided.
Various remedies, for some or all of these problems must be considered. 

The tainted yellow ballots could be disqualified. A new election for those members in the Divisions which had the yellow ballots could be conducted.

A recount of all the scanned ballots, by hand, to enable observers to actually see each ballot, could be conducted.
The entire election could be conducted over.

On behalf of the Reform221 Slate,

Margarita Beucher, Felicia Boyd, Cheryl Bright, Charlene Demus, Tiet Huynh, Monty Kroopkin, Robert Larsen, Luyen Le, Karen D. Love, Patrick Martin, Claudia Millerbragg, Gloria Manriquez, Rose Marie Peralta, Uji S. Rotter, Eduardo Gama Ruiz, Diane Sabeghi, Anna Silva, Minh Truong, Ge Yang
 [see signed original pages attached]
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